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NOTES OF OASES. 



Husband and Wipe — Suit for Alimony Without Divorce — Assigning 
Sum in Gross or Specific Property as Alimony. — The report comes from 
Richmond of a novel and interesting case, in which the Chancery Court is said to 
have administered both legal and poetical justice. A correspondent sends us the 
following notice of the case. One John L. Baker had lived >for many years in 
Washington and other cities, following the business of a restauranteur, in which he 
was ably assisted by his wife. The business succeeded, and the husband laid by 
some ten thousand or fifteen thousaud dollars, which he is said to have invested 
in the stocks and bonds of Washington corporations. In October last the couple 
went to Richmond and opened a cafe 1 , and success immediately followed them; the 
business was good, and the patronage of the place became valuable. 

Then a change came over the husband. He began to treat his wife with sys- 
tematic and most outrageous cruelty and brutality, beating her unmercifully with 
his fists and with clubs and chairs, denying her food, and finally wound up by 
kicking her out into the street — not metaphorically, but literally. Thereupon she 
brought her suit for alimony; they had not been domiciled in the State long enough 
to enable her to sue for divorce. 

The court immediately made an order enjoining him from molesting her, aiid 
from removing or disposing of his property, and from carrying their child (a boy 
of twelve years) beyond the jurisdiction of the court; the order also restrained a 
bank, in which he was supposed to have money, from paying it over to him, and 
required the defendant husband to appear before the court the next morning and 
show cause why he should not be required to pay to the plaintiff alimony pendente 
lite and suit money, and to give security to abide the decree of the court. 

The defendant seems to have been prepared for something of this kind (he had 
boasted to his wife that he had everything arranged to leave at a moment's notice); 
as soon as the process and injunction were served on him, he fled from the city, 
leaving the child. The court at once issued an attachment for him. It also ap- 
pointed a receiver and directed him to take possession of the furniture, fixtures, 
and utensils at the caft and make an inventory and appraisement of them, and to 
collect from the bank the money found there to the credit of the defendant, 
amounting to about seven hundred and fifty dollars ; and to report to the court 
forthwith. 

When the report came in, the plaintiff applied to the court to deliver to her the 
personal property at the cafe in part satisfaction of alimony to be allowed her, rep- 
resenting that she was wholly without means of support for herself and child ; 
that the defendant was possessed of considerable estate, but had no other property 
in this State except this property and the money found in bank ; that the patronage 
of the cafe was valuable, but would soon be lost if it remained closed ; that she had 
had long experience in the business, and if allowed to continue it as her own she 
could make a living for herself and her child. The court granted her request and 
delivered to her the furniture, fixtures, and utensils at the cafe (worth about two 
hundred dollars) as her own property, and allowed her a sum out of the money 
in court for temporary alimony and suit money. And thus were the tables turned 
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on the delinquent husband, who, at the time the report reaches us, is still a fugitive 
from justice. 

Certainly, under the circumstances of the case, the action of the Chancery Court 
is amply sustained by the authority of common sense ; and it does not lack support 
in the authorities of the law. 

That a suit for alimony alone (separate maintenance) may be maintained in 
Virginia is, of course, elementary. 1 Minor Inst. 281, 282. 

As to the injunction to restrain the defendant from making way with his prop- 
erty, and enjoining the bank, there would seem to be no difficulty when we con- 
sider the nature of the case and the situation of the parties; the bill alleged that 
the defendant had declared his intention to fly and take his property (wholly per- 
sonalty) with him, if the plaintiff went to law. 2 Bishop Mar. Div. and Sep. 
sees. 1106, 1107, and cases. Springfield M. &c. Co. v. Peck, 102 111. 265, 269. 

As to the power of the court to make an order pending the suit to preserve the 
estate of the husband so that it might be forthcoming to meet the decree, and to 
require him to give security to abide the decree, the court apparently proceeded 
by analogy to section 2261 of the Virginia Code, which authorizes such a decree 
in a divorce suit. This practice seems to be in entire harmony with the principle 
which is invoked to support the jurisdiction in such cases. Purcell v. Purcell, 4 
Hen. &Munf. 507; Almond v. Almond, 4 Rand. 662, 667; Springfield etc. Co. v. 
Peck, 102 111. 265, 269; 2 Story Eq. Juris. (13th ed.) p. 757. 

The allowance of alimony and suit mo"ey pendente lite is not only analogous to 
the proceeding in divorce cases under the statute referred to, but is amply sus- 
tained by authority: 1 Bishop, Mar. Div. and Sep. sec. 1411 ; Purcell v. Purcell, 4 
Hen. & Munf. 507, 513; MiUiron v. Milliron, 9 So. Dak. 181, 62 Am. St. Rep. 863. 

As to the authority of the court to deliver to the plaintiff as her own, and in 
part satisfaction of alimony, the specific property of the defendant, there may be 
some doubt as a matter of law, though it is difficult to quarrel with the action of 
the court under the circumstances of the case. Mr. Bishop says : 

" There are precedents for requiring, in special circumstances, the husband to 
settle property on his wife. Plainly this may be done as to what of her own is 
not vested in him. It is not quite certain whether the doctrine extends further, 
or how far. We have distinct authority for saying that the decree may be made 
to operate only on the husband's income, not transferring the title to the wife. It 
in one case directed him to convey certain property to trustees for her use ; but it 
had the consent of his counsel, and the case does not clearly show whether or not 
it would have been the same had objection been made. Yet it seems that even by 
consent the court cannot enter a valid order out of the common course of its juris- 
diction ; as, to substitute something else — for example, a sale of the husband's 
lands — for alimony; so as to accomplish what the parties could not do by agree- 
ment without judicial interposition. Therefore it was deemed in Virginia that 
the court cannot, on a bill of this kind, make any decree operating upon specific 
property; it must be for alimony." 2 Bishop Mar. Div. and Sep. 1415. 

The Virginia case to which Mr. Bishop refers is Almond v. Almond, 4 "Rand. 
662. In that case the husband had by his conduct forced his wife to leave him ; 
she took with her, with his consent, a negro woman, who had been given to her 
by her brother, and the woman's three children. Subsequently the husband took 
away the three children and sold them ; then he brought suit against Cox (son of 
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the plaintiff, with whom she had taken refuge) to recover the negro woman, and 
recovered judgment. The bill prayed that "the court would decree her a sepa- 
rate maintenance, that she may be quieted in the possession of the slave, and the 
judgment enjoined." An injunction was awarded, but was subsequently dissolved 
and the bill dismissed. On appeal the court affirmed the jurisdiction of the 
Chancery Court in such cases, which had been first maintained in Virginia by 
Chancellor Taylor in Purcell v. Purcell, 4 Hen. & Munf. 507, but also affirmed the 
decree dismissing the bill. The court said : 

"There is a specific objection here, on which 1 think the judgment oi the 
court below must be sustained. The demand is not for alimony or maintenance 
generally; but, that a judgment which the husband has recovered for a specific 
piece of property (a negro woman) shall be enjoined, and the wife quieted in the 
possession of that woman. Now, the claim of the wife for alimony is a personal 
claim on the husband; she has no lien on any specific property, without an agree- 
ment. She can no more, therefore, ask the court to assign her this negro, or that 
tract of land, than a creditor of the husband could come into court and ask such 
assignment; which we know, without a particular lien, could not be done." 

It is certainly doubtful whether the wife's right to alimony is to be placed on 
the same footing as a creditor's right to have payment of his debt; such an argu- 
ment leaves out of sight the peculiar relations between the parties and the inter- 
ests of society. This distinction is made and well maintained in Springfield etc. 
Co. v. Peck, 102 111. 265. The things are not analogous. In a suit by a creditor 
having no lien, the court certainly would not enjoin the defendant from selling 
or transferring his property, nor restrain one indebted to the defendant from pay- 
ing him the debt, nor make any order to secure the forthcoming of the defend- 
ant's property to answer the future order of the court; and yet in suits for alimony, 
with or without divorce, the court will do all these things. There is, perhaps, no 
subject as to which the courts should be left freer to exercise a broad and hard 
common sense than this one of divorce and alimony ; the harsh and narrow rules 
of debtor and creditor must stand aside; the greater interests of society are at 
stake. 

In the case under consideration, there can be no doubt that the Chancery Court 
could have sold the personal property in question and paid over the proceeds 
to the plaintiff as alimony, pendente lite or permanent; indeed, under the circum- 
stances, that was all it could have done in the end. The money would have 
supplied the needs of herself and her child for a few weeks, and then she would 
have been destitute ; the husband and father has ample property, but both he 
and it are beyond the reach of the court. Now, if, because of the wife's capabili- 
ties and the situation of this personal property, she could probably maintain her- 
self and child for years if she were allowed to take it in kind and use it for that 
purpose, why should not the court give it to her outright at a fair valuation as 
part of her alimony ? If the law really has anything to say against it, it is a 
reproach to law. 

It may be observed, in conclusion, that in such suits as this (for maintenance) 
the procedure is strongly analogous to suits for alimony with divorce. Although 
the decisions are in conflict, there is very respectable authority for the proposition 
that in cases of the latter class the court may award a gross sum as alimony, in 
lieu of periodical payments; and also that both real and personal property of the 
husband mav be given to the woman in satisfaction of alimony. Burroughs v. 
Purple, 107 Mass. 428; Werner v. O'Brien, 56 Kan. 724, 54 Am. St. Rep. 604, 
608; Notes to Methvin v. Melhvin (15 Ga. 97), 60 Am. Dec 664, 669. 



